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Procedure 

agency:  Department  of  Housing  and 
Urban  Development/Ofnce  of  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 
action:  Final  rule. _ 

summary:  This  rule  amends  the 
procedure  for  parties  (who  apply  to 
become  a  sponsor,  owner,  prime 
contractor,  turnkey  developer, 
management  agent,  packager  or 
consultant  in  HUD  projects)  to  report 
and  certify  their  previous  participation 
record  and  the  o^er  back^ound  data 
necessary  for  approval  to  participate  in 
HUD  housing  programs. 

EFFECTIVE  DATE:  January  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Will  Pitts,  Room  9212, 451  7th  Street, 
SW..  Washington,  D.C.  20410,  (202)  755- 
6533  (this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On 
March  6, 1980,  a  proposed  revision  of  the 
regulation  pertaining  to  these 
procedures  under  24  CFR  200.210,  et  seq. 
was  published  in  the  Federal  Re^ster  at 
45  FR 14826  for  public  comment 
Interested  parties  were  given  until  May 
5, 1980  to  submit  comments. 

This  revised  regulation  provides  the 
procedure  for  parties  (who  apply  to 
become  a  sponsor,  owner,  prime 
contractor,  turnkey  developer, 
management  agent  packager  or 
consultant  in  HUD  projects)  to  report 
and  certify  their  previous  participation 
record  and  other  background  data 
necessary  for  approval  to  participate  in 
HUD  multifamily  housing  programs. 

This  procedure  was  initiated  by  HUD 
in  1966  to  prescreen  applicants  for  FHA 
multifamily  housing  project  mortgage 
insurance.  In  the  housing  industry,  it  is 
generally  known  as  the  “2530 
procedure."  Using  HUD  Form  2530, 
principals  applying  to  participate  must 
report  their  participation  records  in 
HUD  programs  before  they  are  approved 
to  participate  in  other  projects. 

Twenty-two  individuals  and 
organizations  submitted  comments  in 
response  to  HUD’s  proposal  of  March  6. 
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All  of  these  comments  have  been 
carefully  reviewed  and  changes  are 
being  made  in  the  regulation  in  response 
to  the  comments  received.  A  discussion 
of  comments  and  changes  follows. 

One  comment  suggested  that  the 
regulation  require  that  the  Form  2530 
certificate,  when  approved,  be  made  a 
part  of  the  A-95  Reidew  and  Comment 
procedure  in  order  that  local 
Governments  and  planning  agencies 
might  know  the  identity  of  each 
principal  in  project  proposals  referred  to 
them  for  review  and  comment.  HUD 
declines  to  accept  this  suggestion.  Local 
Government  review  agencies  under  the 
A-95  system  who  have  a  need  to  know 
the  identity  of  principals  involved  with 
any  specific  HUD  proposal,  may  obtain 
this  information  from  their  local  HUD 
office  upon  request. 

Section  200.215 — Definitions 

Several  conunentors  complained 
about  the  vagueness  of  the  definition 
given  for  the  word  “affiliate”.  The  term 
is  employed  to  determine  the  full 
identities  of  responsible  principals  and 
individuals  who  seek  HUD  assistance  or 
approval.  A  revised  definition  of 
affiliate  has  been  adopted  which  is 
designed  to  address  this  concern. 

Under  the  definition  of  “principal." 
several  parties  objected  to  the  inclusion 
of  “packagers  and  consultants".  This 
requirement  was  added  to  present 
regulations  about  10  years  ago  because 
in  most  states,  packagers  and 
consultants  (unlike  attorneys  and 
architects)  are  not  subject  to 
professional  licensing  boards  that 
determine  and  monitor  qualifications, 
standards,  ethical  conduct  etc.  HUD 
believes  it  should  be  continued  because 
of  the  complex  and  crucial  nature  of 
their  role  in  the  formation  of  a 
successful  project 

Other  comments  related  to  the 
indusion  of  limited  partners  with  25 
percent  or  more  interest  in  the  project 
Some  contended  that  limited  partners 
should  be  exempted  from  the  process 
altogether  because  by  definition  they 
play  no  active  role  in  management 
However,  limited  partners  can  assume 
an  active  role  in  the  management  of  the 
project  and.  by  doing  so.  become  general 
partners  even  though  it  was  not  their 
intention  to  become  general  partners. 
This  makes  their  active  participation  a 
real  contingency  and,  therefore,  they 
must  be  included.  In  addition,  those 
limited  partners  with  an  interest  of  25 
percent  or  more  can  certainly  play  a 
persuasive  role  in  the  decisions  made  by 
the  general  partners  in  the  operation  of 
the  project  For  these  reasons,  HUD 
needs  to  know  the  previous 
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participation  of  limited  partners  who 
have  interests  of  26  percent  or  more. 

Another  party  objected  to  the 
inclusion  of  management  agents  as 
principals  in  this  procedure  since  both 
HUD  and  owners  under  the  regulatory 
agreement  have  authority  to  approve 
and/or  replace  such  agents.  HUD  could 
not  agree  to  such  an  exemption  or 
exclusion  as  experience  has  taught  that 
an  up-front  review  of  the  previous 
participation  records  of  management 
agents  is  essential  if  HUD  is  to  avoid 
repeating  past  bad  experiences. 

Section  200.217 — Filing  the  Gertificate 

Several  comments  received  objected 
to  the  requirements  that  the  certificate 
must  be  filed  60  days  prior  to  the 
commencement  of  participation.  They 
contend  that  such  a  requirement  will 
limit  their  ability  to  make  quick  and 
necessary  business  decisions.  HUD 
agrees.  The  sixty  day  lead  requirement 
has  been  deleted. 

Section  200.218 — ^Who  Must  Sign  and 
Certify 

This  section  is  being  changed  in 
response  to  comments  relative  to  the 
burden  corporate  principals  encountered 
in  obtaining  signatures  of  all  officers, 
directors  and  major  stockholders.  From 
now  on,  officers  can  sign  for  the 
corporation  and  disclose  all  other 
principals  in  most  cases  where  they  all 
have  the  same  previous  record.  Their 
signatures  will  not  by  required. 

Section  200Jil9— Content  of  Certification 

More  than  a  dozen  responses  objected 
to  the  provisions  of  S  200.219(a)(5) 
relating  to  work  stoppages  of  20  days  or 
more  and  for  projects  completed  for  90 
days  or  more  when  loans  have  not  gone 
to  final  closing.  All  comments  seem  to 
agree  that  the  90  day  period  following 
project  completion  was  too  short  due  to 
frequent  delays  in  final  processing  of 
cost  certification  by  Area  Offices.  The 
section  has  been  amended  to  address 
this  problem.  Others  pointed  out  that  a 
20  day  work  stoppage  constitutes  a 
default  under  the  Building  Loan 
Agreement.  We  believe  that  both  time 
frames  are  appropriate  when  clarified  to 
meet  our  objective  of  surfacing  serious 
problems  caused  by  principals  with  on 
going  projects. 

Based  on  comments  intended  to 
clarify  the  language  of  the  certificate’s 
content,  we  have  made  the  following 
changes: 

A.  200.219(a)(2)(iii)  Ghanging  “no 
unresolved  findings  raised  as  a  result  of 
HUD  audits  *  *  *”  to  “no  known 
unresolved  findings  *  *  *" 
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A.  200.219(a)(2](iv)  Deleting  “for 
cause"  and  substituting  “attributable  to 
the  fault  or  negligence  of  principal”. 

Section  200.225 — ^Authority  of  Area 
Manager  To  Approve  Limited  Partners 

A  new  section  has  been  added  in 
response  to  comments  concerning 
limited  partners  with  interests  of  25%  or 
more  in  the  project  The  new  section 
permits  Area  Managers  to  approve  such 
limited  partners  when  they  have  no 
other  record  of  participation  on  their 
certiHcate  except  that  of  a  limited 
partner.  This  addition  should 
substantially  speed  many  final  closings 
where  such  last-minute  additions  are 
frequently  encountered. 

Section  200.228 — Determination  by  the 
Review  Committee 

One  commentor  advocated  automatic 
approvals  if  HUD  had  failed  to  approve, 
withhold  or  disapprove  certificates 
within  120  days.  Such  a  provision  could 
be  very  costly  to  the  Government  and 
could  result  in  approvals  of 
unacceptable  risks  if  certificates  were 
lost  in  transit,  mis-filed  or  in  need  of 
complex  reports  concerning  past 
performance.  While  such  occurrences 
are  infrequent,  they  do  happen.' 

Other  Comments 

Numerous  other  comments  went 
beyond  the  published  proposal.  One 
response  advocated  limiting  principals 
to  participation  in  only  three  projects 
and  to  prohibit  participation  as 
combined  owner,  builder  and  manager. 
One  advocated  that  violations  of  local 
building  codes  should  be  a  basis  for 
disapproval  of  principals.  Another 
suggested  that  actions  by  the 
Multifamily  Participation  Review 
Committee  should  require  a  %  vote. 
These  suggestions  were  rejected  as 
being  beyond  the  intended  scope  or 
capacity  of  the  proposed  process. 

All  comments  received  were  carefully 
reviewed  and  evaluated  and  HUD 
appreciates  the  overall  response  and 
public  interest  in  the  proposal. 

Effective  Date  and  Implementation 

The  effective  date  of  these  new 
regulations  is  January  1, 1981.  HUD 
needs  time  to  issue  new  processing 
instructions  to  field  offices  and  to  revise 
HUD  Form  2530  and  have  it  approved  by 
0MB,  printed  and  made  available  to  the 
public. 

Inapplicability  of  NEPA 

HUD  has  made  a  Finding  of 
Inapplicability  regarding  requirements 
under  the  National  Environmental  Policy 
Act  of  1969  in  accordance  with  HUD 
procedures.  A  copy  of  the  Findings  of 


Inapplicability  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  fte  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451 7th  Street,  SW^ 
Washington,  D.C.  20410. 

This  ^e  is  not  listed  in  the 
Department’s  semiannual  agenda  of 
significant  rules,  published  pursuant  to 
Executive  Order  12044. 

Accordingly,  24  CFR  Chapter  H. 
Subpart  H  of  Part  200  is  amended  to 
read  as  follows: 

Subpart  H— Participation  and  Compllanca 
Requiramenta 

Previous  Participation  Review  and  CHearance 
Procedure 

Sec. 

200.210  Policy. 

200.213  Applicability  of  Procedure. 

200.215  Definitions. 

200.217  Filing  of  Previous  Participation 
Certificate  on  Prescribed  Form. 

200.218  Who  Must  Certify  and  Sign. 

200.219  Content  of  Certification. 

200.222  Certification  or  Previous  Record  on 
Basis  of  a  Master  List 

200.224  Multifamily  Participation  Review 
Committee  and  Participation  Control 
Officer. 

200.225  Approvals  by  Area  Manager  for 
Limited  Partners. 

200.226  Determinations  by  the  Participation 
Control  Officer. 

200.228  Determination  by  the  Review 
Committee. 

200.229  Withholding  Approval. 

200.230  Standards  for  Disapproval. 

200.233  Effect  and  Requirement  of 

Approval. 

200.236  Modification  or  Withdrawal  of 
Certain  Approvals. 

200.239  Notice  of  Determination. 

200.241  Request  for  Reconsideration  of  an 
Adverse  Determination  and  Request  for 
a  Hearing. 

200.243  Hearing  Rules:  How  and  When  to 
Apply. 

200.245  Hearing  Officer  Determines  Facts 
and  Law;  Review  Committee  Makes 
Final  Administrative  Decision. 

Authority.  Sec.  7(d),  Dept,  of  HUD  Act,  79 
Stat.  670,  (42  U.S.C.  3535(d]);  and  the  National 
Housing  Act,  48  Stat.  1246  as  amended  (42 
U.S.C.  1701,  et  seq.) 

Subpart  H— Participation  and 
Compliance  Requirements 

Previous  Participation  Review  and 
Clearance  Procedure 

§200.210  Policy. 

It  is  the  Department’s  policy  that 
participants  in  its  housing  programs  be 
responsible  individuals  and 
organizations  who  will  honor  their  legal, 
financial  and  contractual  obligations. 
Accordingly,  uniform  standards  are 
established  in  this  part  for  approval, 
disapproval,  or  withholding  of  action  on 


principals  in  projects  based  upon  their 
past  performance  as  well  as  other 
aspects  of  their  records. 

§200.213  Applicability  of  Procedure. 

*1110  Previous  Participation  Review 
and  Clearance  procedure  set  forth  in 
this  part  is  administered  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  tuid  is 
applicable  to  all  principals  and  to  their. 

(a)  Projects  already  financed  or  which 
are  proposed  to  be  financed  with  a 
mortgage  insured  under  the  National 
Housing  Act  and  projects  subject  to  a 
mortgage  held  by  the  Secretary  under 
that  Act  or  projects  acquired  by  the 
Secretary  under  that  Act  (FHA  projects); 

(b)  projects  financed  or  to  be  financed 
with  direct  loans  or  projects  acquired  by 
the  Secretary  pursuant  to  Section  202  of 
the  Housing  Act  of  1959  (Housing  for  the 
Elderly  and  Handicapped):  (c)  projects 
in  which  20%  or  more  of  the  units  now 
receive  or  will  receive  a  subsidy  in  the 
form  of:  (1)  Interest  reduction  payments 
under  Section  236  of  the  National 
Housing  Act;  (2)  Rent  Supplement 
payments  under  Section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965,  (3)  Housing  assistance  payments 
under  Section  8  of  the  United  States 
Housing  Act  of  1937  (with  the  exception 
of  the  programs  described  in  24  CFR 
Part  882,  which  are  the  Section  8 
Existing  Housing  and  Moderate 
Rehabilitation  programs);  (d)  Public 
Housing  projects  danced  or  to  be 
financed  or  modernized  under  the 
United  States  Housing  Act  of  1937;  and 
(e)  Sales  of  projects  by  the  Secretary, 

§200.215  Definitions. 

(a)  Affiliate.  Any  person  or  business 
concern  that  directly  or  indirectly 
controls  policy  of  a  principal  or  has  the 
power  to  do  so  is  an  affiliate.  Persons 
and  business  concerns  controlled  by  the 
same  third  party  are  also  affiliates. 

(b)  Felony.  A  felony  is  any  ofiense 
punishable  by  imprisonment  for  a  term 
exceeding  one  year,  but  does  not  include 
any  offense  classified  as  a  misdemeanor 
under  the  laws  of  a  State  and 
punishable  by  a  term  of  imprisonment  of 
two  years  or  less. 

(c)  Packager  or  Consultant.  A  person 
or  firm  that  furnishes  or  proposes  to 
furnish  advisory  services  in  connection 
with  the  financing  or  construction  of  a 
project  and  the  related  HUD 
requirements.  Such  services  may 
include,  but  are  not  limited  to,  the 
selection  and  negotiation  of  contracts 
with  a  general  contractor,  architect, 
attorney  or  management  agent. 

(d)  Participation  Control  Officer.  (See 
§  200.224) 
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(e)  Principal.  (1)  An  individual,  joint 
venture,  partnership,  corporation,  trust, 
nonproHt  association  or  any  other  public 
or  private  entity  proposing  to 
participate,  or  participating,  in  a  project 
as  sponsor,  owner,  prime  contractor. 
Turnkey  Developer,  management  agent, 
packager,  or  consultant  and  architects 
and  attorneys  who  have  any  interest  in 
the  project  other  than  an  arms-length  fee 
arrangement  for  professional  services. 

(2)  The  term  principal  also  includes  (i) 
any  affiliates  of  a  principal:  (ii)  if  the 
principal  is  a  partnership,  all  general 
partners,  and  each  limited  partner 
having  a  25  percent  or  more  interest  in 
the  partnership;  (iii)  if  the  principal  is  a 
public  or  private  corporation  or 
governmental  entity;  the  President,  Vice- 
President.  Secretary  and  Treasurer  and 
any  other  executive  officers  who  are 
directly  responsible  to  the  Board  of 
Directors,  or  the  equivalent  thereof;  all 
the  directors;  and  each  stockholder 
having  a  10  percent  or  more  interest.  (3) 
Specifically  excepted  from  this 
definition  of  a  prhicipal  are:  (i)  Parties 
whose  sole  interest  is  that  of  purchaser 
or  owner  of  less  than  five  individual 
unit(s)  in  the  same  condominium  or 
cooperative  development;  (ii)  parties 
whose  sole  interest  is  that  of  a  tenant; 
and  (iii)  Public  Housing  Agencies. 

(f)  PnjecL  A  project  is:  (1)  Five  or 
more  residential  units  covered  by  a 
single  mortgage,  loan  or  contract  of 
assistance;  (2)  a  hospital,  group  practice 
facility  or  nursing  home;  (3)  cooperative 
and  condominium  developments;  and  (4) 
a  subdivision  being  developed  and 
financed  with  a  mortgage  under  Title  X 
of  the  National  Housing  Act 

(g)  Review  Committee.  (See  SI  200.224 
and  200.93) 

S  200.217  Filing  of  Previous  Participation 
Certificate  on  Prescribed  Form. 

(a)  A  previous  participation  certificate 
on  a  form  prescribed  by  the  Assistant 
Secretary  of  Housing-Federal  Housing 
Commissioner  shall  be  completed  by 
every  principal  in  each  of  the  following 
transactions  and  shall  be  filed  with 
HUD  at  the  times  specified  herein:  (1) 
Projects  to  be  financed  with  mortgages 
insured  under  the  National  Housing  Act 
(FHA) — With  an  Application  for  a  Site 
Appraisal  and  Market  Analysis  Letter, 
Feasibility  Letter,  Conditional 
Commitment  for  Mortgage  Insurance,  or 
Firm  Commitment  for  Mortgage 
Insurance,  whichever  Application  is  first 
filed:  (2)  Ftojects  to  be  financed 
pursuant  to  Section  202  of  the  Housing 
Act  of  1959  (Elderly  and 
Handicapped) — ^With  the  Application 
for  a  Fund  Reservation;  (3)  Public 
housing  projects  to  be  financed  pursuant 
to  the  United  States  Housing  Act  of 


1937;  (i)  The  developer  and  prime 
contractor — ^With  the  Turnkey  proposal 
or  Conventional  Construction  Bid;  (ii) 

All  other  Principals — ^Prior  to  selection; 
(4)  Projects  in  which  20%  or  more  of  the 
units  are  to  receive  a  subsidy  as 
described  under  §  200.213(c) — ^With  the 
first  request  for  a  reservation  of  funds 
for  assistance  payments;  (5)  Purchase  of 
a  project  subject  to  a  mortgage  insured 
or  held  by  the  Secretary — ^With  the 
Application  for  Transfer  of  Physical 
Assets;  (6)  Purchase  of  a  Secretary- 
owned  project — ^With  the  Bid  to 
Purchase:  (7)  Proposed  substitution  or 
addition  of  a  principal,  such  as 
management  agents  or  partners  or 
proposed  participation  in  a  different 
capacity  from  that  previously  approved 
for  the  same  project — ^Prior  to  the  date 
that  the  proposed  action  or  transfer  is  to 
become  final;  and  (8)  Proposed 
acquisition  by  existing  limited  partner  or 
stockholder  of  additional  interest 
resulting  in  a  total  interest  of  at  least  25 
percent  or  10  percent,  respectively — 
Prior  to  the  proposed  acquisition. 

(b)  Certificates  are  not  required  for 
interests  acquired  by  inheritance  or  by 
Court  decree. 

§  200.218  Who  Must  Certify  and  Sign. 

All  principals  must  certify  and  sign 
the  certificate  personally  as  to  their 
individual  record  and  are  responsible 
for  its  timely  filing  with  the  HUD  Area 
Office  in  whose  jurisdiction  the  project 
or  proposal  is  located  except:  (a)  When 
a  corporation  is  a  principal  all  its 
officers,  directors  and  principal 
stockholders  need  not  individually  sign, 
certify  nor  file  the  certificate  when  they 
all  have  the  same  record.  When  their 
previous  participation  records  are  the 
same  the  officer  authorized  to  sign  for 
the  corporation  will  list  on  the 
certificate  the  full  names  for  all  such 
principals  connected  with  the 
corporation  who  do  not  elect  to  sign. 
Those  principals  who  have  a  separate 
p£irticipation  record  outside  that  of  their 
corporation  must  certify,  sign  and  file. 
The  objective  is  full  disclosure. 

(b)  The  Participation  Control  Officer 
is  authorized  to  waive  the  requirement 
for  signatures  for  good  cause  in  cases 
where  he  finds  that  adequate  provision 
has  been  made  for  full  disclosure,  and 
the  signature  is  thereafter  provided. 

§  200.219  Content  of  Certification. 

(a)  Each  principal  who  executes  the 
certificate  certifies  that  (1)  The 
certificate  contains  a  listing  of  every 
assisted  or  insured  project  of  HUD, 
Farmers  Home  Administration  and  State 
or  local  govenunent  housing  finance 
agencies  in  which  the  principal  has  been 
or  is  now  a  principal;  (2)  For  a  period 


beginning  10  years  prior  to  the  date  of 
the  certificate  under  review  and  except 
as  shown  on  the  certificate;  (i)  no 
mortgage  on  a  project  listed  has  ever 
been  in  default  nor  has  mortgage  relief 
been  given;  (ii)  there  have  been  no 
defaults  or  noncompliances  under  any 
conventional  constniction  contract  or 
Turnkey  contract  of  sale  in  connection 
with  a  public  housing  project;  (iii)  there 
are  no  known  unresolved  findings  raised 
as  a  result  of  HUD  audits,  management 
reviews  or  other  governmental 
investigations;  (iv)  there  has  been  no 
suspension  or  termination  of  payments 
under  any  HUD  assistance  contract 
attributable  to  the  fault  or  negligence  of 
principal;  (v)  the  principal  has  not  been 
convicted  of  a  felony  (See  definitions 
§  200.215(b))  and  is  not  presently  the 
subject  of  a  complaint  or  indictment 
charging  a  felony;  (vi)  the  principal  has 
not  beeg  suspended,  debarred,  or 
otherwise  restricted  by  any  Department 
or  Agency  of  the  Federal  Government  or 
of  a  State  Government  from  doing 
business  with  such  Department  or 
Agency;  (vii)  the  principal  has  not 
defaulted  on  an  obligation  covered  by  a 
surety  or  performance  bond,  and  has  not 
been  the  subject  of  a  Claim  under  an 
employee  fidelity  bond;  (3)  The  principal 
has  listed  all  parties  who  are  known  to 
him  to  be  principals  under 
§  200.215(e)(2);  (4)  The  principal  is  not  a 
HUD  employee  or  a  member  of  an 
employee’s  immediate  household  as 
de^ed  by  HUD’s  Standards  of  Conduct 
in  24  CFR  O.735-205(c):  (5)  Except  as 
shown  on  the  certificate  imder  review, 
the  principal  is  not  a  participant  (i)  in  a 
HUD  assisted  or  insured  project  on 
which  construction,  as  of  the  date  of 
said  certificate,  has  stopped  for  a  period 
in  excess  of  twenty  days  or,  (ii)  in  an 
insured  project  on  which  cons^ction, 
as  of  the  date  of  said  certificate,  has 
been  substantially  completed  for  more 
than  90  days  and  documents  for  closing, 
including  cost  certification,  have  not 
been  filed  with  HUD; 

(b)  The  project  owner  shall  certify 
that  he  has  also  listed  all  other  parties 
who  are  principals  under  §  200.215(e)(1); 

(c)  If  a  principal  cannot  certify  as  to 
any  items  under  paragraphs  (a)  and  (b) 
of  this  section,  such  items  may  be 
deleted  from  the  face  of  the  certificate 
and  a  full  explanation  of  the  reason  for 
the  deletion,  signed  by  the  principal, 
may  be  attached  to  the  certificate  for 
HinD’s  review,  evaluation  and 
determination; 

(d)  Each  principal  who  executes  the 
certificate  must  also  certify  that  said 
principal  is  not  a  Member  of  Congress  or 
a  Resident  Commissioner. 
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S  200.222  Certification  of  Previous  Record 
on  Basis  of  a  Master  List 

A  principal  may  avoid  repetitious 
listings  by  providing  HUD  with  a 
complete  master  list,  acceptable  to  the 
Participation  Control  Officer,  of  all 
projects  in  which  the  principal  has 
participated.  Where  such  a  list  has  been 
provided,  the  principal  may  submit  a 
certificate  which  refers  to  the  master  list 
cuid  which  supplements  it  by  the 
addition  of  all  information  required 
under  §  200.219  with  respect  to 
occurrences  since  the  date  of  the  master 
list  (including  subsequent  occurrences 
with  respect  to  the  projects  on  the 
master  list  as  well  as  subsequent 
projects).  Partners,  corporate  officers, 
directors  and  stockholders  may  likewise 
refer  to  and  thereby  incorporate  their 
firm’s  master  list  when  they  certify. 

S  200.224  Multifamily  Participation  Review 
Committee  and  Participation  Control 
Officer. 

The  membership  and  authority  of  the 
Multifamily  Participation  Review 
Committee  (hereinafter  referred  to  as 
the  Review  Committee)  are  set  forth  in 
§  200.93.  A  majority  of  the  members  of 
the  Review  Committee  shall  constitute  a 
quorum.  The  Executive  Secretary  of  the 
Review  Committee  shall  be  the 
Participation  Control  Officer  imder  this 
part  and  shall  serve  under  the 
administrative  supervision  of  the 
Director  of  the  Participation  and 
Compliance  Division,  who  acts  as 
Participation  Control  Officer  in  his 
absence. 

8  200.225  Approvals  by  Area  Managers  for 
Limited  Partners. 

’The  Area  Manager  of  the  HUD  Area 
Office  where  the  certificate  is  filed  is 
authorized  to  review  the  certificate  and 
approve  for  participation  limited  partner 
principals:  ihvvided.  That  they  have  no 
previous  record  of  participation  or  their 
only  participation  in  previous  projects 
covered  by  these  regulations  has  been 
as  a  limited  partner.  All  other 
certificates  must  be  forwarded  to  the 
Participation  Control  Officer. 

8  200.226  Determination  by  the 
Participation  Control  Officer. 

(a)  The  Participation  Control  Officer  is 
authorized  to:  (1)  Approve  a  principal 
when  a  review  of  the  previous 
participation  certificate  and  other 
available  information  reveals  that  there 
are  no  grounds  to  withhold  approval  or 
disapprove  under  the  standards  in 
8  200.229  or  8  200.230,  respectively:  (2) 
Disapprove  a  principal  who;  (i)  is 
suspended  or  debarred  or  otherwise 
restricted  under  24  CFR  Part  24;  or  (ii) 
has  been  disapproved  for  participation 
no  more  than  12  months  prior  to  the 


filing  of  the  certificate  under  review, 
unless  the  principal  has  requested 
reconsideration  of  the  disapproval;  (3) 
Refer  all  other  cases  to  the  Review 
Committee,  together  with  all  available 
information  and  documents  and  a 
recommendati(Hi  of  the  action  to  be 
taken. 

8  200.228  Determination  by  the  Review 
Committee. 

(a)  The  Review  Committee  shall  make 
one  of  the  following  determinations  in 
connection  with  every  case  referred  to  it 
by  the  Participation  Control  Officer:  (1) 
Approve  the  principal  after 
consideration  of  the  entire  record  in  the 
light  of  the  standards  in  8  200.230.  All 
mitigating  or  extenuating  factors  will  be 
considered.  In  each  case,  the  decision 
shall  be  within  the  discretion  of  the 
Review  Committee  and  rendered  in  the 
best-interest  of  the  Government  and  the 
public;  (2)  conditionally  approve  the 
principal’s  participation  with  such 
conditions  or  limitations  which  in  the 
Review  Committee’s  judgment  are 
necessary  to  make  the  principal 
approvable;  (3)  withhold  approval  of  the 
principal  in  accordance  with  §  200.229; 
or  (4)  disapprove  the  principal  when 
approval  is  not  justified  and  withholding 
approval  is  not  appropriate. 

(b)  All  determinations  by  the  Review 
Committee  shall  be  made  by  majority 
vote  of  those  members  present  and 
entitled  to  vote. 

8200.229  Withholding  Approval. 

Approval  of  a  principal  may  be 
withheld  for  (a)  a  period  not  to  exceed 
120  days  when  such  action  is  deemed 
necessary  to  secure  additional 
information  upon  which  to  base  a  final 
action  including  a  determination  as  to 
whether  a  suspension  or  debarment 
action  will  be  taken;  or  (b)  for  a  longer 
period  pending  the  resolution  of  a 
criminal  complaint  or  indictment. 

8  200.230  Standards  for  Disapproval. 

The  standards  for  disapproval  shall 
be  as  follows:  (a)  Suspension, 
debarment  or  other  restriction  of  the 
principal  under  Part  24  of  this  title;  (b) 
Suspension,  debarment  or  other 
restriction  of  the  principal  by  any  other 
Department  or  Agency  of  the  Federal 
Government  from  doing  business  with 
such  Department  or  Agency:  (c)  Unless 
the  Review  Committee  finds  mitigating 
or  extenuating  circ’nnstances  that 
enables  it  to  make  an  intelligent  risk 
determination  for  approval,  any  of  the 
following  occurrences  attributable  or 
legally  imputable  to  the  fault  or  neglect 
of  a  principal  may  be  the  basis  for 
disapproval  .whether  or  not  the  principal 
was  actively  involved  in  the  project:  (1) 


Mortgage  defaults,  or  assignments,  or 
foreclosures  for  which  principal  was 
wholly  or  partially  responsible;  (2) 
defaults  or  noncompliance  under  any 
conventional  construction  contract  or 
turnkey  contract  of  sale  in  connection 
with  a  public  housing  project;  (3) 
violation  of  the  regulatory  agreement  or 
noncompliance  with  any  other 
obligation  to  HUD  that  has  not  been 
corrected  to  the  satisfaction  of  the 
Review  Committee  at  the  time  of  its 
consideration;  (4)  suspension  or 
termination  of  payments  under  any  HUD 
assistamce  contract;  (5)  defaults  under 
an  obligation  covered  by  a  surety  or 
performance  bond  and/or  claims  under 
an  employee  fidelity  bond;  (6) 
unresolved  findings  as  a  result  of  HUD 
or  other  governmental  audits  or 
investigations;  or  (7)  a  criminal  record  or 
other  evidence  that  the  principal's 
previous  conduct  or  method  of  doing 
business  has  been  such  that  his 
participation  in  the  project  would  make 
it  an  unacceptable  risk  firom  the 
underwriting  standpoint  of  an  insurer, 
lender  or  governmental  agency;  (d)  With 
respect  to  any  HUD  insured  or  assisted 
projects,  work  stoppage  for  a  period  in 
excess  of  20  days,  or  in  the  case  of  an 
insured  project,  failure  to  achieve  final 
endorsement  of  die  mortgage  where  the 
project  has  been  substantially 
completed  for  more  than  90  days  but 
documents  for  closing,  including  cost 
certification  have  not  been  filed  with 
HUD  and  such  is  chargeable  to  the  fault 
or  neglect  of  the  principal;  (e)  Any 
serious  and  significant  violation  by  a 
management  agent  of  a  project 
management  contract,  where  the 
contract  required  HUD  or  other 
Governmental  agency  approval  at  its 
inception;  (f)  Any  other  significant 
violation  of  or  noncompliance  with 
regulations,  or  programs  or  contract 
requirements  of  HUD,  Farmers  Home 
Administration  or  a  State  or  local 
government’s  Housing  Finance  Agency 
in  connection  with  any  insured  or 
assisted  project 

8  200.233  Effect  and  requirement  of 
approval. 

Approval  is  required  as  a  precondition 
for  participation  and  constitutes 
clearance  of  the  principal  under  this  part 
for  participation  only  for  a  specific 
project  in  a  specific  role.  Approval  of  a 
principal  does  not  obligate  the 
Department  to  approve  the  principal’s 
applications  or  contracts  for  program 
participation. 

8  200.236  Modification  or  withdrawal  of 
certain  approvals. 

Approvals  will  not  be  modified  or 
withdrawn  except  in  cases  where  the 
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principal  is  subsequently  suspended  or 
debarred  from  further  participation  in 
any  HUD  programs  under  Part  24  of  this 
title,  or  is  found  by  the  Review 
Committee  to  have  obtained  approval 
based  upon  submission  of  a  false, 
fraudulent  or  incomplete  report  or 
certificate  submitted  to  HUD.  In  such 
cases  the  Review  Committee  may  take 
such  action,  including  modification  or 
withdrawal  of  approval,  as  it  determines 
to  be  in  the  best  interest  of  the 
Department  and  the  public.  For  the 
purpose  of  this  section,  the  term 
approval  includes  conditional  approval. 

S  200.239  Notica  Of  determination. 

The  Participation  Control  Officer  shall 
give  written  notice  to  the  principal  and 
to  the  field  office  concerned  of 
disapproval  under  8  200.226,  and 
conditional  approval,  withholding  of 
approval  or  disapproval  by  the  Review 
Committee  under  8  200.228.  In  the  case 
of  any  such  adverse  notice:  (a)  The 
notice  shall  contain  a  general  statement 
of  the  reasons  for  the  determination:  and 
(b]  the  notice  to  the  principal  shall  be 
sent  by  certified  mail  to  the  address 
shown  on  the  certificate  with  a  retium 
receipt  requested. 

§  200.241  Request  for  reconsideration  of 
an  adverse  determination  and  request  for  a 
hearing. 

(a)  Where  approval  has  been 
witUield,  denied,  or  conditionally 
granted,  the  principal  may  request 
reconsideration  by  the  Review 
Committee.  Such  request  shall  be  made 
in  writing,  within  30  days  of  receipt  of 
the  notice  of  such  action,  addressed  to 
the  Review  Committee.  It  may  contain 
such  supporting  material  as  principal 
desires;  or  (b)  Ae  principal  may  file  a 
request  for  a  hearing  before  a  Hearing 
Officer  as  provided  in  §  200.243.  Such 
request  for  a  hearing  shall  be  made  in 
writing  within  30  days  from  the  date  of 
receipt  of  the  determination. 

§  200.243  Hearing  rules— How  and  when 
to  apply. 

(a)  A  principal  whose  request  for 
reconsideration  has  resulted  in  an 
adverse  determination  by  the  Review 
Committee  or  who  is  disapproved  by  the 
Participation  Control  Officer  may 
request  a  hearing  before  a  Hearing 
Officer  in  accordance  with  24  CFR  Part 
24.  Such  request  must  be  made  within  30 
days  from  the  date  of  receipt  of  the 
notice  of  the  Review  Committee’s 
determination.  The  requirement  in  8  24.7 
of  this  title  that  a  request  for  a  hearing 
must  be  made  within  10  days  shall  not 
apply  to  requests  for  a  hearing  under 
this  section  or  under  8  200.241;  (b) 
hearings  and  review  of  determination  by 


the  Hearing  Officer  shall  be  governed  by 
the  procedures  contained  in  Part  24  of 
this  Title  except  as  modified  in 
paragraph  (a)  of  this  section  and  by 
8  200.245. 

8  200.245  Hearing  Officer  determines 
facts  and  law:  Review  Committee  makes 
final  administrative  decision. 

The  Hearing  Officer  will  determine 
the  facts  and  the  law  relevant  to  the 
issues  and  will  report  the  determination 
in  writing  to  the  Review  Committee  and 
to  the  principal.  The  Review  Committee 
shall  be  bound  by  the  Hearing  Officer’s 
findings  of  facts  and  law  and  will  make 
a  final  decision  based  upon  its 
application  of  the  imiform  underwriting 
and  risk  evaluation  standards  contained 
in  this  part.  It  will  notify  principal  of  the 
final  action  taken. 

(Sec.  7(d),  Department  of  HUD  Act,  79  Stat. 
670  (42  U.S.C.  3535(d));  and  the  National 
Housing  Act,  48  Stat.  1246  as  amended  (42 
U.S.C.  \70\,et8eq.]) 

Issued  at  Washington,  D.C.,  August  7, 1980. 
Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 

(FR  Doc.  80-24539  Filed  S-13-S0;  8:45  am] 
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